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THE DENVER BAR ASSOCIATION RECORD

The Business Man and the Law
By CHARLES C. BUTLER
(An Address Delivered at a Luncheon Meeting of The Lions Club
of Greeley, September 21, 1926.)
MEN:
R. PRESIDENT AND GENTLEPermit me to thank you for
the opportunity to meet with your representative citizens on a purely social
occasion.
Heretofore my visits to
your city have been principally of a
professional character. It is a good
thing for a judge occasionally to lay
aside what has been called the cold
austerity of the bench-to cast off for
the time being that frigid thing known
as judicial dignity, and enjoy the genial, mellowing influence of good fellowship.
I first saw this part of Colorado in
1887, when on my way from Milwaukee to Central City, where I was to
engage in mining. At that time agriculture was hardly thought of in the
Rocky mountain region. Gold and silver were the magnets that then drew
the crowds to Colorado. Just as prospectors for years passed over the cattle range afterward known as Cripple
Creek, without dreaming of the great
wealth that lay hidden there, so I
passed through this country in search
of the end of the rainbow and the pot
of gold, without suspecting that upon
what were then barren plains there
would arise, as if by magic, fruitful
farms and beautiful cities.
When I see your marvelous growth
of population and wealth, there occurs
to me the first message flashed over
the telegraph wire, "What hath God
wrought?" And then I recall the advice of Cromwell to his soldiers:
"Trust in God, but keep your powder
dry."
The Almighty furnished the
land and the water, but they must be
brought together by the ingenuity and

energy of man before the plains can
be made to blossom as the rose.
It takes just such organizations as
the Lions Club to inspire the optimism, the enthusiasm, the determination, necessary to bring about these
marvelous results.
And over all this activity, over
all this prosperity, are spread the
protecting wings of the law, which
insures, or attempts to insure, to
every man his life, his liberty and the
fruits of his toil. Being of human
origin it is not perfect; it partakes of
human infirmity. It is not an uncommon thing to hear the laws criticized
and even bitterly assailed as partial
and unjust. And some of the laws at
times do create hardship in particular
cases. So also does the law of nature. A hatchet slips from a man's
grasp and bruises his foot. That man
rebels for a moment against the laws
of gravitation. But although it worked a hardship in that particular instance, and in many other Individual
instances, in the vast majority of
cases its operation is beneficial. It
is necessary that human laws should
be of uniform operation, so that men
may shape their conduct to harmonize
with them. All that can fairly be expected of a law is that in the great
majority of instances its enforcement
will bring about justice between man
and man. The fewer the instances in
which a law works injustice, the better the law. The great object is to
reduce such instances to the minimum.
In this country the law is not a rule
imposed upon us by some foreign
despot. Far from it. For whatever
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imperfections It may have, we alone
I say "we"; that
are responsible.
means you and I and each and every
other citizen of the state. We have
full power to make the laws; we have
full power to alter them, or repeal
them. This responsibility cannot be
shirked without danger to ourselves
and peril to the state. Time was when
we felt that by electing members of
congress and members of the legislature we performed our full duty. They
passed the laws, and theirs we
thought, was the sole responsibility.
Not so at the present time in Colorado. The initiative and referendum
acts have made lawmakers of each
and every one of us. To discharge our
duties as such it is necessary for all of
us, lawyers and laymen alike, to familiarize ourselves as never before
with the problems of government and
lawmaking.
Is a proposed law expedient? Is it
just? Will it stand the test of the
constitution?
These are questions
that are constantly presented to the
makers of laws.
Objection is frequently made to a law that it interferes
with personal liberty, as though no
law that interferes with personal liberty should ever be passed. There
never was a greater fallacy. Every
law interferes with personal liberty;
that is exactly what it is intended to
do. If it didn't do that it would be
useless. The law forbidding and punishing assault and battery interferes
with the liberty of the person who
wishes to chastise some one for a real
or fancied injury. So likewise the
law against carrying concealed weapons, and those forbidding rape, and
arson and burglary and embezzlement
and perjury and bribery and bigamy
and obtaining money by false pretenses, and other acts that injure other persons and are detrimental to the
public welfare. In other days, when
the population was sparse and the
burning of one's house would not im-
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peril other houses, a man enjoyed the
liberty of emptying hot ashes anywhere he chose upon his own premises. That was considered a matter
that concerned no one but himself.
But when the population became
dense, as it is in our great cities,
where a fire from one building imperils adjoining buildings and might
even destroy an entire neighborhood,
that personal liberty has been curtailed by laws requiring the deposit
of ashes in fireproof containers. And
for the same reason the liberty of a
man to build his house of wood has
been destroyed by laws forbidding the
erection of wooden buildings within
certain limits called fire limits. These
are only a few of hundreds of instances where a man's liberty to do.
what he pleases has been not only interfered with, but sometimes wholly
destroyed.
So we see that it is not a conclusive
objection to a proposed law that it
will interfere with personal liberty.
But it is said that there are a vast
number of proposed laws that attempt
to regulate the mere personal habits
of the people. This objection to a
proposed law deserves the most careful consideration. The liberty of one
person should never be curtailed by
law unless the forbidden act would
interfere with the rights of some other person or be prejudicial to the public welfare. In these days, when people are brought into such intimate
contact, when the happiness, welfare,
health and safety of one depends so
greatly upon the conduct of others,
certain regulations are justifiable, and
even necessary, that under other conditions would not be tolerated. So,
for example, we have traffic regulations in cities, prescribing how fast
we may drive, where and how long
we may park our automobiles, what
kind of lights we must use; and building ordinances, prescribing the size
and location of certain kinds of build-
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ings, the materials to be used in their
construction, and the uses to which
the buildings may be put. Then we
have laws requiring safety appliances
on trains, and the placing of safety
devices on or about dangerous machinery, and factory and mine inspection
acts, designed to protect workmen
against loss of life or limb. Many employers were willing to voluntarily install such protecting devices and keep
their factories and mines in safe and
sanitary condition, but were unable to
incur such expense and compete with
rivals less humane; so the strong arm
of the law was invoked to bring about
the desired result. These laws, and
similar laws, were fought in the legislatures with the utmost vigor, and
were attacked in the courts as in violation of one or more of the provisions of the constitution.
As civilization becomes more and
more complex, as the population becomes more congested, as people become more and more dependent upon
one another for health, safety and
comfort, we may expect, as surely as
night follows day, that such regulatory laws will steadily increase. We
may deplore the multiplicity of laws;
we may protest against thus having
our wills thwarted, our freedom of action curtailed, our business interfered
with; but so long as such laws bear
a fair and just relation to the public
health, safety and welfare, and do not
violate any provision of the constitution they will be upheld. But where
such laws deprive any person of rights
guaranteed by the constitution, they
are unenforceable.
Here let me say a few words about
the much discussed, and sometimes
misunderstood, power of the courts to
declare void a legislative act in violation of the constitution. There is no
great mystery about it. The constitution of Colorado was adopted by direct
vote of the people. It is the supreme
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law. The people of the state, speaking through their constitution, give
directions to their servants (the legislators) and forbid them to pass laws
of a certain kind, e.g., laws depriving
a person of his life, liberty or property without due process of law.
Courts are created for the purpose of
administering the law. Let us suppose
that in violation of the command of
the people, their servants (the legislators) pass an act that attempts to deprive some person of his life, liberty
or property without due process of
law. A case is presented to the court,
in which the plaintiff relies upon that
-act of the legislature as the law, and
the defendant relies upon the constitution as the law.
Both cannot
stand. Necessarily one is the law and
the other is not. Which must fallthe constitution adopted by the people, or the act attempted to be passed
by their servants (the legislators) in
violation of their masters' express
command? Can there be any doubt
that the latter must give way? Is it
not clearly the duty of the court to
declare that the constitution is the
supreme law, and that the act of the
servants is not the law, because in
conflict with and in disobedience of
the masters' command as expressed
in the constitution? Is this not clear
and simple? Is it not just plain common sense? Suppose the members of
an association or society adopt a constitution, and confer upon its directors power to adopt by-laws, but in the
constitution forbid the directors to
pass by-laws of a certain kind, and in
disobedience of such provision of the
constitution the directors attempt to
pass such a by-lay. Has it any validity? Has it any force whatever? Obviously not.
It is readily seen that the court's
power to declare an act void when it
conflicts with the constitution is a
power absolutely essential to .the
maintenance of the supremacy of the
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constitution, which embodies and expresses the will of the sovereign people. The statement, made by some
without due consideration, that this
power has been usurped by the courts,
is historically and logically unsound.
Do not be misled by the cry that
this important power should be taken
away from the courts. If that is ever
done, your property, your liberty, your
very life, may be taken without due
process of law; some act of yours, innocent when done, may be declared
a crime by an ex post facto law, and
you may be punished therefor; contracts, perfectly lawful and binding
when made, may be interfered with
and their obligation impaired or destroyed without your having any redress; your homes may be searched
and your private papers seized without any warrant based upon probable
cause; you may be denied freedom of
speech; your property may be taken
for private or public purpose without
compensation; in criminal cases you
may be denied the right to demand
the nature of the accusation against
you, to meet the witnesses face to
face, to have process to compel the attendance of witnesses in your behalf,
to have a speedy public trial, to be
released on reasonable bail; you may
be denied the right peaceably to assemble for the common good and petition for redress of grievances; you
may even be reduced to slavery.
It may be said that our fears that
congress and the legislatures may attempt to do any of these things are
unfounded; that in fact they never
would make such attempt.
History
proves the contrary. They have in
fact passed acts which, if enforced,
would deprive persons of their property, their liberty, and even their lives
without due process of law; they have
passed acts which, if enforced, would
deprive persons of many of those rights
and privileges, won by our forefathers
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after a prolonged and bitter struggle
against arbitrary power, and now enumerated in our constitutions, both Federal
and State, as the special objects of their
protection; and if it were not for the
fact that the courts declared such acts
void as in conflict with the supreme
law, those acts would have been enforced and our so-called rights would
have become a mockery. True, we
could have opposed their enforcement
by armed resistance, which, if it failed, would be rebellion, or, if it succeeded, revolution.
In some other
countries, when these rights are attempted to be taken away, armed resistance is the only resort. Here the
attempt is frustrated by a decision of
a court that such attempt is in violation of the constitution and therefore
of no effect.
I call your attention to this matter
and suggest that you give it careful
consideration. Some day you may be
called upon to vote on the question
whether this great bulwark of our
rights and liberties shall be swept
away.
So much for the business man's
duty as a lawmaker.
Now let me
briefly refer to another important
duty. In some countries all cases are
heard by a judge. In this country, in
most cases, a jury decides questions
of fact. The administration of justice
can never rise above the level of the
jurors in the box. If the jurors are
intelligent, then, and then only, the
verdicts are intelligent. It is of the
utmost importance that business men
serve on juries. They owe it to each
other and to the community not to
shirk that duty. It is just as important in times of peace as military
service is in times of war. The safety
of the country in times of peace depends largely upon a just administration of the law, and in such administration the juror performs a most important function. He is a part of the
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judicial machinery. Within his sphere
he is as supreme as the judge is within his. The jury system, in my opinion, is the best ever devised to try
questions of fact in the great majority
of cases. When twelve disinterested
men from different walks of life and
of various occupations agree, there is
a strong probability that their conclusion is right.
I have taken a hasty glance at the
duty of the business man in making
and in enforcing the law. The members of your organization may exert a
powerful influence for good, first and
foremost, by example, and second by
precept. The blessings we enjoy under this free government of ours are
We have been so accusmanifold.
tomed to them that we look upon them
as matters of course. We are so prone
to regard them as ours in the same
sense that the air we breathe is ours,
as something we possess without effort on our part, as something we always are to enjoy, of which we can
never be deprived, that we forget the
heroic struggles in which our ancestors wrung from unwilling monarchs
the blessings that have descended to
us.' Though we often overlook the
fact, it is true in a very real sense
that the same vigilance that won must
be exercised if we are to preserve our
priceless heritage.
Let us arouse ourselves from the
lethargy into which we have fallen.
Let us throw off the political apathy
into which unexampled prosperity has
betrayed us. In rejoicing over our
political rights, let us not forget our
political duties. The very life of a
republic depends upon the vigilant,
intelligent, patriotic performance of
the duties of citizenship. When citizens permit themselves habitually to
shirk those duties, the period of decadence has arrived. Let us awaken,
therefore, to a realization and appreciation of our manifold blessings. Let
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us here and now resolve to perform
willingly and proudly our full duty as
American citizens, so that "government of the people, by the people, and
for the people shall not perish from
the earth."
Judicial Salaries Committee
Pursuant to the resolution adopted
at the October meeting, providing for
the same, President Marsh has appointed the following additional members of the Judicial Salaries Committee:
Frederic D. Anderson
John T. Barnett
Augustus Bartels
Charles R. Bosworth
Wilbur F. Denious
Tyson Dines
A. L. Doud
Fred Farrar
W. H. Ferguson
Richard S. Fillius
Frank E. Gove
Horace N. Hawkins
Cass E. Herrington
Gerald Hughes
Ralph G. Lindstrom
Harry L. Lubers
Edgar McComb
John J. Morrissey
Jesse G. Northcutt
Richard Peete
B. F. Reed
Milton Smith
Charles F. Tew
George P. Winters
William T. Wolvington
They will serve with the original
members of the Committee, who are:
Henry McAllister, Chairman
Karl C. Schuyler
C. F. Clay
Elmer L. Brock
Ernest Morris
This Committee. is expected to render great assistance in placing before
the public at large the truth about
Amendment No. 1.

